Theinfluence of the principle of due procedure on the regulation of
processinvolving foreign partiesin the Russian law of civil procedure

1. General provisions.

The principle of due procedure is one of the eldnaérthe right to the fair
hearing which is guaranteed by the article 6 of Eheopean Convention on
Human Rights (hereinafter the European Convention).

The realization of this principle is one of the matiteria both for reforming
of procedural legislation and for interpretationpobcedural rules by the courts in
Russia. The ensuring of the right of every persothe fair hearing in the most
various forms is of the utmost importance by reasbna great amount of
complaints against Russia in European Court of HuRaghts (hereinafter the
ECHR) concerning the violation of this right.

The interpretation by the ECHR of the article &l European Convention
indicates that it contains the general “right te fair hearing” and a number of
special rights. The last ones could be dividedwn groups: explicit rights and
implicit rights. The first ones are follows:

- right to the independent and impartial tribuestiablished by law,

- right to a hearing within a reasonable time,

- right to a public hearing and to a judgmentcekhis pronounced publicly.
The implicit ones are follows:

- right to access to justice,

- right to legal aid,

- equality of legal measures,

- right to an effective participation in an adveystual,

- right to a fair representation of evidences,

- right to a reasoned judgment.

It seems that the principle of due procedure insplesalization of listed rights
and of the other ones.

The right to fair hearing is traditionally examingedRussia in the light of the
article 6 of the European Convention.

The national legislation doesn’t contain a defomtiof the right to fair
hearing. The article 46 of the Constitution of Rasguarantees the right of
everyone to judicial protection of his rights ameefdoms but it doesn’t refer to the
justice of a hearing. Meanwhile, the judgments le# Constitutional Court of
Russia contain a lot of references to this right.

As it follows from interpretation of the Europeanr@ention by the European
Commission, the States members of the Europeandgdtion have a vast degree
of discretion as regards the choice of measuresratidiments which are destined
for ensuring the correspondence of their legalesgstwith requirements of article
6 of the European Convention.



Therefore the national legal system should comegpo the principle of fair
hearing. So we should pay attention to some aspddRussian procedural law
characterizing the realization of this principle ragards cases involving foreign
parties.

The basic rules of procedure involving foreign jg&ricontains in the Code of
civil procedure of 2002 (hereinafter the CCP) anéd €Code of the state arbitral
procedure (hereinafter the CSAP) of 2002. In th&h lmmdes there is the same
model of regulation that is why they will be coresied together in this report.
Nevertheless it is the state arbitral courts whoefavith the questions of
international procedure in the most cases. Thezeltee take the CSAP which
regulates the consideration of economic affaira &ssis. The difference in legal
regulation between the CSAP and the CCP doesntentfat this report.

There are some key aspects of process involvirgigoers which are marked
out traditionally because they permit to form a eyah conception of legal
regulation of this institution in Russian law. Thaye the jurisdiction, status of
foreigners, notifications in courts, probation,aguition and execution of foreign
judgments.

We should note that these elements of internatiowdl procedure are at the
same time parts of the right to fair hearing.

Thereby we think that examination of the problemirdfuence of the due
procedure’s principle to regulation of process imwng foreigners should be done
in the light of some key aspects of process invig\foreigners.

Due to this reason the following questions will densidered in the report:
status of foreigners in Russian law, notificatiancourts, jurisdictional immunity,
disclosure of evidence, recognition and executibfioceign judgments and the
problem of parallel proceedings (lis alibi pendes).

The choice of these elements is conditioned byreasons. On the one hand,
they reflect certain aspects of the right to faaahng in the interpretation done by
the ECHR. On the other hand, they are those lirfkenechanism of juridical
protection of foreigners that allow to comprehemawhthe principle of due
procedure is realized in Russia.

2. Legal statusof foreignersin process
Both the CSAP and the CCP contain the generalthaeforeigners dispose the
same procedural rights and bear the same obligaéisiiRussians.
Therefore the principle of national legal treatmesgulted from such principle of
international and national civil process as then@ple of procedural equity is
fixed in Russian legislation. The similar princigk reflected in Principles and
rules of transnational civil procedure elaboratgdtiite American Law Institute
(ALl) and the International institute for the undtion of private law
(UNIDROIT).
As this principle implies the application of gerenational rules in relation to
procedural rights and obligations of foreignerse tlegal regulation of this
institution doesn’t contain a lot of peculiarities.



So we could draw a conclusion that the equalitieghl means and the right
to adversary trial are guaranteed to the foreigtigsof process in the same way
as to Russians.

There is one example of attempt to avoid undesréblits of legal capacity
of foreigners. It is the rule of the CSAP accordingwhich foreigner who takes
part in the process should present to the coudeswe of his legal status and the
right to accomplish entrepreneurial or other ecawgomctivity. But if these
documents haven't been represented state arlowal could request &x officio.

Therefore if the documents which attest legal cépad foreigner are not
presented to the court for some reason it doesmtilve the automatic denial of
judicial protection.

The CCP contains other example. If foreigner havendcedural capacity
according to his national law he could be recoghirethe territory of Russia as
capable and ensured with access to justice provitEdhis person corresponds to
the conditions of procedural capacity establisimeRussian law.

The only considerable ground to restrict or deredlaé status of foreigners in
Russian process is the principle of reciprocity varsally recognized in
international law. The possibility of applicatior this principle is provided by
Russian law in the form of retorsion. But limitati@f the rights of foreigners
could be done only as a reciprocal measure andlgnllge Government of Russia.

At the same time the CSAP contains a rule concgria procedural benefits
for foreigners. They are granted to foreignershie tase when they are provided
by international treaty of Russia. The benefitsldoaclude any rule provided
more convenient legal treatment in arbitral processomparison with general
regulations such as benefits concerning juridibarge, legal aid etc.

For example in the article 2 of Minsk Convention Jainuary 22 1993 On
Legal Assistance and Legal Relations in Civil, Hgmand Criminal Matters
(hereinafter the Minsk Convention) it is said todizens of each state — member
of The Commonwealth of Independent States (CIS)pangdons who lives in these
countries are exempted from payment of judicial aotérial charge and enjoy the
free legal aid under the same conditions that theaper citizens. These benefits
are applied to all procedural actions on the casduding the execution of
judgment.

The same order is provided by the article 3 ofKiley Convention of March
20 On the Procedure for Resolving Disputes conogrihe economic activity
(hereinafter the Kiev Convention). The Convenforavides that business subject
of each state — member of CIS are guaranteed irtetingory of other state —
member of CIS with legal and judicial protectiontioéir rights and interests which
are equal to the protection of their proper busireedbject. They have right to go to
law in any court or other organ which are competentesolve dispute, file a
petition, take legal action and realize any othrecedural action.

Therefore the Russian legislation ensures to tregoers the same volume of
legal protection as to the proper citizens.



3. Notification.

The other question which is inevitable when we y®lthe right to fair
hearing in process involving foreign party is daéification.

The guestion of due notification has consideralbéetcal significance as the
rate of procedure, efficiency of judicial protectiand effectiveness of execution
depends on elected way of notification of defendsbdut time and place of the
hearing because one of the principal objectionsthef defendant during the
examination of request of enforcement is the la€knaotification or undue
notification about hearing which has been heldtireostate.

The CSAP contains one general rule: if foreigndns take part in the process
hold by Russian state arbitral court are situatedive outside Russia, these
persons are notified about the hearing by meansenéling letter rogatory in a
competent organ of foreign state. In this casgytred of hearing is prolonged by
state arbitral court on term fixed by the treatylepal aid for sending letter
rogatory to competent organ of foreign state antha absence of this term no
more than six months. In the CCP there is a rudejtidicial notification is done in
accordance with the procedure established by iatiemal treaty or by federal law
of Russia.

Any deviation from the established procedure ofqiad notification and from
term of hearing through court’s fault may be quedifas violation of the article 6
of the European Convention because improper natiio may lead to repeated
adjournal of hearing and to reversal of judgmenttbg superior court that
postpones pronouncement of legal sentence.

At the present time there are some possible smistconcerning the judicial
notification of foreigners.

Firstly, as regards citizens and companies ofstages who concluded with
Russia an international treaty of legal aid, jualidetters rogatory and summons
are sent on the terms fixed by a treaty. For exanmplconcordance with The
Convention of legal aid of 1990 between Russia $pain all the notifications are
done through the Ministry of justice.

Secondly, the simplified procedure of notificatisnestablished by the Minsk
Convention according to which notification shoull done by sending documents
between organs of justice. The Kiev Convention les direct communication
between courts and other competent organs.

Thirdly, Russia is a party to the The Hague Conwvertf November 15
1965 On Service Abroad of Judicial and Extrajudidd@cuments in Civil or
Commercial Matters. This means the possibility afligial notification of
foreigners according to the procedure establislyetido Convention.

The function of central competent organ established realization of
procedure of judicial notification is realized iugsia by Ministry of justice.

Therefore, the right of every interested persoba@anformed about judicial
hearing is realized on the basis of internationgdity by competent state organs
according to the established procedure.



4. Jurisdictional immunity.

There is a rule in Russian law according to whimteign State as a sovereign
has jurisdictional immunity as regards an actioaulght to him in state arbitral
court, arrest of him property situated in Russid application of interim relief.

Recovering of foreign State’s property in the pohge of enforcement of
sentence of state arbitral court is permitted doylyconsent of competent organ of
the foreign State except as otherwise providednbgrmational treaty or federal
law. Jurisdictional immunity of international orgaations is also determined by
international treaty and federal law.

Renunciation of jurisdictional immunity should beng according to the
procedure established by law of foreign State t@srof international organization.
In this case state arbitral court tries a caserdaug to general procedure.

There are three traditional kinds of immunity indRi&: immunity from suit,
from interim relief and from judgment. All of themmave the same legal and
doctrinal basis. But it doesn’t mean total lackjufisdiction as regards foreign
State. The rule of jurisdictional immunity doesaiply to suit to State in its own
national courts.

There are some peculiarities when we apply thesrué jurisdictional
immunity. Firstly, this immunity is not unconditiahand absolute. The exception
could be provided by federal law or internatiomahty.

Secondly, jurisdictional immunity doesn’t apply tunter-claim when
foreign State brings a civil action in the othestate national court.

Thirdly, we should distinguish two functions of tBéate: as a sovereign and
as an ordinary subject of private law.

Fourthly, renunciation of immunity should be clemmanifested in documents
issued from competent organ and done accordingeq@tocedure established by
foreign law.

Fifthly, the same rule of immunity applies to tmemunity of foreign state’s
representatives.

These rules of juridical immunity apply also toemational organizations
(U.N.O., EBRR etc.).

We suppose that these rules testify that Russgal &ystem has apprehended
the basic principles of international civil procegland international law.

Some problems arising in this area concern soomacrete cases than legal
rules according to which there are resolved.

Thus, in case of Swiss company NOGA, which browghi&ction to Russia,
one of the main questions was observance by Rusfsithe procedure of
renunciation of juridical immunity.

We should keep in mind that the European ConvemtroBtate Immunity of
1972 was not ratified by Russia. However our counsr in the process of
accidence to the United Nations Convention on dia®nal Immunities of States
of 2004 which is based on the concept of limitesmunity. Accidence to this
Convention will lead to expansion of applicationjufisdictional immunity’s rules



in some areas of civil circulation in Russia an@aye the legal practice in the
courts of general jurisdiction.

5. Disclosur e of evidence.

The right to fair hearing includes the right torfaresentation of evidence by
the parties. One of the most important guarantéehi® right is possibility for
other parties to see these proofs.

The general rule of the both procedural codes admdosure of evidence
applies to foreign persons. The parties should reand, in the stage of
preparation of the case to the hearing, represed¢rce. However this procedure
in Russian law very distinguishes from other naloprocedure, for example in
USA.

The disclosure of evidence is not a separate puedalt it is realized during
the hearing.

Disclose of evidence means that parties shouldesepit their evidence to
each other with the object of limiting of evidennehe hearing under the threat of
ban to refer to evidence which was not presentéardédeand to the other parties.

However in jurisprudence it was adopted a rule \aing to which evidence
which was not disclosed before the beginning ofihgaand presented only in the
stage of examination of evidence during the heasinguld be studied by state
arbitral court of first instance regardless of oeasf break of evidence disclosure’s
procedure.

Though, the reasons of lack of disclosure coultbken into account by state
arbitral court during the cost allocation. Thereftwreak of disclosure’s obligation
could entail imposition of obligation to compensalleexpenses of procedure.

Thus possibility to bear all expenses of procedsréhe one real negative
consequence for unfair party.

We should mention that some complication durings@n¢ation of documents
in the case with foreign element could be provabkgdhe necessity to certify their
translation by a notary. As regards documents predilbby competent authorities
of foreign state according to the foreign law rutesy should be legalized with the
exception of making apostille according to The Ha@Qwnvention Abolishing the
Requirement for Legalization for Foreign Public Downts of 1961.

There are some exceptions provided by internatitnealties of Russia. For
example article 13 of the Minsk Convention accagdio which documents which
was produced or testified on the territory of of@articipant state by a competent
organ and according to the established proceduite atiached seal are accepted
on the territory of other Participant state withoamy special certification.
Documents which are considered on the territorgre participant state as official
have, on the territory of other participant statesén probative force of official
documents.

Therefore international treaty of Russia could graare favorable conditions
of representation of evidence but it evidentiallgesn’'t limit the right to fair
hearing.



But we couldn’t say the same about institutionwaflence’s disclosure which
doesn’t practically work in Russian law. It coulohaplicate realization of the right
to fair hearing.

6. Parallel proceedings (lisalibi pendens)

The important problem in jurisdiction’s area is gl proceedings and
parallel judgments.

In practice some cases could be examinated atatine $ime or at different
times in different states. It could be possibld the judgments, one of which has
been pronounced in Russia, contradict to each .other

To avoid possible collision Russian law has fixe@rimciple of priority of
process which was brought earlier according to wiudgment pronounced earlier
should be executed. This principle is fixed in mamyventions and treaties on
legal aid.

Thus, according to the Minsk Convention in the cadeinstitution of
proceedings concerning the dispute involving thraesabject, grounds and parties
in courts of two Participants the court who brougid procedure later should
dismiss the case.

The same principle is fixed as general rule inawei law and it applies if:

- Foreign court instituted legal proceedings or proreed a judgment as

regards the same dispute (same parties, objegrandds);

- Arbitral court of Russia hasn’t exceptional juristthn to try a dispute;

- Foreign judgment should be recognized and execwedording to

international treaty of Russia or according to fat&aw.

If foreign judgment hasn’t been successfully recpegh in Russia plaintiff has
a right to bring the same action into a Russiate stebitral court.

The other aspect of the princiglies alibi pendens is situation when foreign
judgment doesn’t come to effect but process on shme civil case goes
simultaneously in different states.

In this case there is some difference between 6@ @nd the CSAP that
could lead to considerable violence of participamights. According to the CCP
court of general jurisdiction has to give back #tatement of claim or leave the
statement without examination if the proceedingsegmrds the matter involving
same parties, object and grounds was previousiyutesd by foreign court.

But the CSAP contains other rule according to whstate arbitral court
leaves a statement of claim without examinatidonéign court is in the process of
examination of the dispute involving the sameipasiobject and grounds.

7. Recognition and execution of foreign judgment

Superior courts of Russia (Constitutional courtpi@me Court, Supreme
State Arbitral court) consider execution of judgmas an integral part of the right
to fair hearing in accordance with article 6 of tBeropean Convention and
jurisprudence of the ECHR.



According to the article 6 of Federal constitutiblaav On judicial system in
Russia obligatoriness on the territory of Russifoodign judgments, judgments of
international court and arbitrational awards issd®ined by international treaty of
Russia. There are some special federal laws infdfeed execution’s area: On
bailiffs of 1997 and On forced execution’s procedaf 2007.

In the area of international circulation of judicigecisions Russia take part in
follow international treaties: three multilateralonventions (Convention on
the Recognition and Enforcement of Foreign Arbittavards of 1958 and two
conventions concluded between states of former YS8RJ 29 bilateral
conventions the most of which was concluded atedgweriod (for example with
Rumania in 1958). Russia has concluded bilateraveations on legal aid
included certain aspects of international circolatf judicial and non-judicial acts
with some members of European Union: Bulgaria, GgpGreece, Italy, Spain,
Finland, Poland, Hungary, Czech Republic and Slavakowever we haven't got
any convention with some major partners of Russiaurope as France, Germany
and Great Britain.

Russia also takes part in three Hague conventionserning circulation of
documents:
- The Convention Abolishing the Requirement of Legsion for Foreign
Public Documents of 1961.

- The Convention on the Service Abroad of Judiciald akxtrajudicial
Documents in Civil or Commercial Matters of 1965

- The Convention On The Taking Of Evidence Abroad @ivil or
Commercial Matters of 1970.

General rulesof recognition of foreign judgmentsin Russa:

1. It is necessary to have an international treaty, which provides the
possibility of recognition and execution of foreigmdgment and arbitral award
(article 6.3 of Federal constitutional law On judicsystem, article 241of the
CSAP and article 409 of the CCP). In the absencenternational treaty,
execution of judgment of foreign state court iscpically impossible. For example,
there is a treaty on legal aid on civil mattersassn Russia and Poland of 1996
that allows assuring mutual recognition and executif foreign judgments.

2. Reciprocity as a condition for recognition of foreign judgneeist provided
only for bankruptcy’s matters (article 1 of fedeleak On bankruptcy). Reciprocity
as a general condition of recognition of foreigdgments was provided in the
projects of the both procedural code but it hala&n included in the final version
of the codes.

From 2002 it appears judgments where reciprocitec®gnized as a ground
for recognition of foreign judgments in the lackioternational treaty. In particular
in decision of Supreme Court of Russia of July D2 was said that request for
recognition and execution of foreign judgment may datisfied by competent
Russian court in the absence of internationalyreatthe basis of reciprocity if the
courts of the foreign State recognize Russian judgm That is why it is
necessary to check whether there are cases ofrriéoogof Russian judgments by
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courts of Great Britain and Northern Ireland orsia@ossibilities are excepted by
the legislation of this State.

After that there were some decisions of State @ibourts. Thus, Federal
state arbitral court of Moscow region (court of s&®n) in decision of March 2
2006 noted that decision of High court of justiéedeagland and Wales should be
recognized on the bases of reciprocity as accordmgthe article 98 of
the Agreement on Partnership and Cooperation betwee
the European Communities and their members, freeesac exempt from
discrimination of citizens and legal persons to petant courts is established and
in accordance with precedents of the ECHR executigndgment is considered as
integral part of the right to court. The court reéel also to the article 6 of the
European Convention and articles 17, 18, 46 andaf1Bonstitution of Russia
and article 14 of The International Covenant onil@Gind Political Rights based on
the fact that the right to execution issues frospeet of human rights.

But this attitude is not common for all the courtsformation letter of
Supreme State Arbitral Court of Russia number 9®efember 22 2005 on the
qguestions of international civil process didn’t lpitmt reciprocity but at the same
time didn’t provide it directly.

The approach based on reciprocity became obsatet¢he best mode is free
circulation of judgments but, as compared with ¢omal of international treaty,
application of reciprocity as a condition for rendgn and execution of foreign
judgments is breakthrough for Russia.

National legal regime is provided only for judgnmennentioned on the
Convention between Russia and Belorussia.

Problem of mutual execution almost doesn’'t app@adisputes between
entrepreneurs as they prefer arbitration for getl® of the conflicts and Russia
takes part on the Convention of 1958.

However there are some areas where bilateral tizatid ease considerably
commercial circulation:

- when it is necessary to settle a dispute in statgt as arbitration agreement
Is absent or invalid,

- for simplified modes of settlement of conflic@mplified procedure, writ,
execution of notarial act,

- in the case of transnational bankruptcy when @riypof debtor is situated
on the territory of Russia or other state.

In December 2 2004 VI Russian congress of judgssadopted a resolution
On the state of justice in Russia and perspectwats improvement, where it is
noted the necessity of effective mechanism of reitimgn and execution of foreign
judgments and rendering of mutual legal aid. Thegoess suggested to join to the
Lugano Convention on jurisdiction and the enforcetrad judgments in civil and
commercial matters or elaborate on its model aragpéreaty.

At present time Council Regulations of EU (for exden COUNCIL
REGULATION No 44/2001 of December 22 2000 on juki#dn and the



recognition and enforcement of judgments in civitlaommercial matters) could
serve a basis for this treaty.

8. Conclusion.

The question of practical realization of the prpteiof due procedure in the
cases with foreign element is still open. On thelhregulations which regulate
procedure with foreign element don't differ fromngeal procedural institutions.
That is why the right to fair hearing is realizethrough the whole system of
procedural norms.

It allows to mark out some problems limiting priplet of due procedure
which are common for the Russian judicial systemmeylinclude for example the
problem of disclosure of evidence, institution whaoesn't really work at present
time.

Complicacies which could impede realization of tigdt to fair hearing could
be also stipulated by specificity of participatiohforeign citizens in trial. These
complicacies are traditional for international tiyirocedure and include, for
example, problem of recognition and execution ogifgn judgment.

We could draw a conclusion that the most importaator in this area is the
application of international treaty in Russia whidétermines possibility of due
notification and execution of judgment.

It is positive fact that Russia tries to fixe is pirocedural legislation general
criterias of the right to fair hearing and seek uoify legal regulation of
participation of foreigners with general procedungtitutions,

However there are a lot of tradition problems whitédive an impact to
realization of principle of due legal procedurehey should be resolved in the
future.
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